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STATE OF NEW YORK- BOARD OF PAROLE 
ADMINISTRATIVE APPEAL DECISION NOTICE 
· Name: Howard, Joseph Facility: Upstate CF 
NYS 
DIN: 14-B-1194 
Appearances: 
Decision appealed: 
Final Revocation 
Hearing Date: 
Papers considered: 
Appeals Unit 
Review: 
Joseph Howard 1481194 
Upstate Correctional Facility 
P.O. Box 2001 
Malone, New York 12953 
Appeal Control No.: 12-082-18R 
November 23, 2018 revocation of release and imposition of a time assessment of 3 0 
months. 
November 5, 2018 
Appellant's Letter-brief received March 12, 2019 
Appellant's Supplemental Letter-briefreceived May 3, 2019 
Statement of the Appeals Unit's Findings and Recommendation 
Records relied upon: Notice of Violation, Violation of Release Report, Final Hearing Transcript, Parole 
Revocation Decision Notice 
The undersigned determine that the decision appealed is hereby: 
_Reversed, remanded for de novo hearing _Reversed, violation vacated 
_ Vacated for de novo review of time assessment only 
J Affirmed _Reversed, remanded for de novo hearing 
'ssio ey·' "-:/vacated for de novo review of time assessment only. 
r--..<--/~~-
-· Affirmed _Reversed; remanded for de novo hearing 
_Vacated for de novo review of time assessment only 
Modified to - ----
_ Reversed, violation vacated 
Modified to _ _ __ _ 
_ Reversed, violation vacated 
Modified to ----
If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reason~ for the Parole Board's determination!!!!!!! be annexed hereto. 
This Final Determination, the related Statement of the Appeals Unit's Findings and the separate fi dings of 
the Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on ~A. "(:;. 
Distribution: Appeals Unit - Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B) (11/2018) 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Howard, Joseph DIN: 14-B-1194 
Facility: Upstate CF AC No.:  12-082-18R  
    
Findings: (Page 1 of 2) 
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     Appellant challenges the November 23, 2018 determination of the administrative law judge 
(“ALJ”), revoking release and imposing a 30-month time assessment. Appellant’s instant offense 
consisted of the petitioner threatening his sister with a loaded semi-automatic pistol.  The sustained 
charges in the this parole revocation matter involved a curfew violation, failure to report, use of 
marijuana, and stealing a victim’s car and injuring the victim while so doing.  The appellant raises 
the following issues: 1) the charges involving stealing a car were dismissed by the criminal court. 
2) the alleged victim never testified such that the charges are based only upon hearsay. 3) the time 
assessment imposed is harsh and excessive. 
 
   Appellant does not challenge the findings of guilt as to the curfew, marijuana and failure to report 
to parole officer charges. So, his parole was properly revoked. As long as one charge is properly 
sustained, defects as to the remaining charges become irrelevant. Braffman v New York State Board 
of Parole, 66 A.D.2d 799, 411 N.Y.S.2d 38 (2d Dept 1978); People ex rel. Manton v Von Holden, 
86 A.D.2d 967, 448 N.Y.S.2d 294 (4th Dept 1982), app. den. 56 N.Y.2d 505, 451 N.Y.S.2d 1027 
(1982). Thus, issues one and two raised are technically moot. 
    It is axiomatic that the dismissal or acquittal of a releasee's criminal charges does not bar the 
prosecution of revocation charges which need only be established by a preponderance of the evidence. 
Matter of Mummiami v. New York State Board of Parole, 5 A.D.2d 923, 171 N.Y.S.2d 1018 (3d 
Dept 1958)  lv. den. 5 N.Y.2d 709, 182 N.Y.S.2d 1025 (1959)  mot. for rearg. den. 7 N.Y.2d 756, 193 
N.Y.S.2d 1030 (1959), cert. den. 362 U.S. 953, 80 S.Ct. 865, 4 L.Ed.2d 870 (1960);   People ex rel. 
Murray v. New York State Board of Parole, 70 A.D.2d 918,  417 N.Y.S.2d 286 (2d Dept 1979) aff'd 
50 N.Y.2d 943, 431 N.Y.S.2d 456 (1980); Cole v Travis, 275 A.D.2d 874, 713 N.Y.S.2d 578 (3d 
Dept 2000); Washington v Epke, 38 A.D.3d 1100, 831 N.Y.S.2d 594 (3d Dept. 2007) den. 9 N.Y.3d 
802, 840 N.Y.S.2d 567 (2007); Matter of Davidson v New York State Division of Parole, 34 A.D.3d 
998, 824 N.Y.S.2d 466 (3d Dept. 2006), lv. den. 8 N.Y.3d 803, 838 N.Y.S.2d 699 (2007); U.S. ex rel. 
Carrasquillo v Thomas, 677 F.2d 225 (2d Cir. 1982); McCowan v Evans, 81 A.D.3d 1028, 916 
N.Y.S.2d 290 (3d Dept. 2011); Beale v LaClair, 122 A.D.3d 961, 995 N.Y.S.2d 817 (3d Dept. 2014).     
The fact that the inmate was not criminally convicted does not preclude a Rule #8 parole revocation 
for the same conduct. Young v Dennison, 29 A.D.3d 1194, 1195 (3d Dept. 2006); Davidson v New 
York State Division of Parole, 34 A.D.3d 998, 824 N.Y.S.2d 466  (3d Dept. 2006) lv. den. 8 N.Y.3d 
803, 838 N.Y.S.2d 699 (2007); Simpson v Alexander, 63 A.D.3d 1495, 882 N.Y.S.2d 342 (3d Dept. 
2009). 
      The police officer witnessed the crime taking place.   The evidence shows the inmates behavior 
threatened the safety and well-being of others. Currie v New York State Board of Parole,  298 A.D.2d 
805, 748 N.Y.S.2d 712  (33d Dept 2002).  The  testimony of the police officer provides substantial 
evidence to support the findings. Davis v New York State Board of Parole, 81 A.D.3d 1020, 915 
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N.Y.S.2d 771 (3d Dept. 2011); McQueen v New York State Board of Parole, 118 A.D.3d 1238, 989 
N.Y.S.2d 150 (3d Dept. 2014). 
   For a category 1 violator such as Appellant, the time assessment generally must be a minimum 
of 15 months or a hold to the maximum expiration of the sentence, whichever is less.  9 N.Y.C.R.R. 
§ 8005.20(c)(1).  The assessment was not excessive under the circumstances.  See Matter of Bolden 
v. Dennison, 28 A.D.3d 1234, 814 N.Y.S.2d 477 (4th Dept.) (36-month assessment for curfew 
violation), lv. den. 7 N.Y.3d 705, 819 N.Y.S.2d 872 (2006); Matter of Smith v. Travis, 253 A.D.2d 
955, 955, 678 N.Y.S.2d 917, (Mem)-918 (3d Dept. 1998) (36 month assessment was not excessive, 
notwithstanding that this was first parole violation 41 months after release, where releasee failed to 
report to parole officer); Matter of Folks v. Alexander, 58 A.D.3d 1038, 1039, 871 N.Y.S.2d 779, 
780 (3d Dept. 2009) (24 month assessment by Board for failure to report 5 months after release); 
Matter of Ramirez v. New York State Board of Parole, 625 N.Y.S.2d 505 (1st Dept. 1995) (18 month 
assessment for moving to another state and not reporting to parole officer for three months). It is 
presumed the Administrative Law Judge  considered all of the relevant factors. Ramirez v New York 
State Board of Parole, 214 A.D.2d 441, 625 N.Y.S.2d 505 (1st Dept 1995); Garner v Jones, 529 U.S. 
244, 120 S.Ct. 1362, 1371, 146 L.Ed.2d 236 (2000).  The time assessment imposed is clearly 
permissible. Otero v New York State Board of Parole,  266 A.D.2d 771, 698 N.Y.S.2d 781 (3d Dept 
1999) leave to appeal denied 95 N.Y.2d 758, 713 N.Y.S.2d 2 (2000); Carney v New York State Board 
of Parole, 244 A.D.2d 746, 665 N.Y.S.2d 687 (3d Dept 1997); Issac v. New York State Division of 
Parole, 222 A.D.2d 913, 635 N.Y.S.2d 756 (3d  Dept. 1995). 
 
Recommendation:  Affirm. 
